UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF NEW YORK

| N RE:
H - LI TE STRI PI NG CO., | NC. CASE NO. 93-60014
Debt or Chapter 11
APPEARANCES:
ANTONUCCI & FI NTEL, ESCS. DAVI D P. ANTONUCCI, ESQ
Attorney for Debtor O Counsel

12 Public Square
Wat ertown, New York 13601

WLLI AMS & W LLI AMS, ESQS. MARK V. W LLIAMS, ESQ
Attorneys for Pavemark and O Counsel
Wal ter Finley

407 South Warren Street
Syracuse, New York 13202

Hon. Stephen D. CGerling, Chief U S. Bankruptcy Judge

MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS OF LAW AND ORDER
Before the Court is the notion of David P. Antonucci,
Esq. ("Antonucci") as counsel to H -Lite Striping Co., Inc.
("Debtor") seeking paynent of counsel fees from Pavenark
Corporation ("Pavemark”) and Walter Finley ("Finley"). The notion
first appeared on the Court's calendar at Utica, New York on
January 30, 1996 and was adjourned to February 26, 1996, for
argunent. On February 26, 1996, the Court reserved deci sion on the

nmoti on.

JURI SDI CT1 ONAL STATEMENT

The Court has core jurisdiction of this contested matter

pursuant to 28 U.S.C. 881334(b) and 157(a), (b)(1) and (b)(2)(A).



FACTS

On Septenber 15, 1994, this Court entered a Menorandum
Deci sion, Findings of Fact and Conclusions of Law and Order
("Septenber 15th Order"), on a notion filed by the Debtor seeking
to hold Pavemark and one of its principals, Finley, in contenpt of
court for wilfully violating 8362(a) of the Bankruptcy Code (11
U.S.C. §8101-1330) (" Code").

In its Septenber 15th Oder, the Court, while
conceptual ly awarding attorney fees to Antonucci, concluded that
there was insufficient proof in the record to quantify the award
and directed as foll ows:

"The Court will, however, permt Debtor's counsel tofile
and serve on Pavemark/Finley's attorneys, within ten days of the
date of this Order, an application for costs and attorney's fees
incurred in connection with this contested matter."” 1d. at 9.

Antonucci did not thereafter file an application for
costs and attorney's fees within ten days of the date of the
Septenber 15th Order. Antonucci did, however, file on Cctober 12,
1994, an Interi mApplication For Al |l owance For Servi ces Rendered by
Counsel ("Interi mApplication") seeking conpensation for the period
Decenber 28, 1992 through August 22, 1994, and requesting a fee of
$24,418.50 and disbursenments of $2,337.77.° The Interim
Application references all services rendered to the Debtor in

connection with the Chapter 11 case and i ncl udes services rendered

! The Court subsequently approved the Interim Application in
t he anobunt of $23,568.50 in fees and $1, 813. 77 i n expenses by O der
dated March 29, 1996



in connection with the contenpt notion.?
In the contested nmatter presently before the Court,
Ant onucci seeks to conpel paynment of attorney fees and costs from

Pavemar k and Finley pursuant to the Septenber 15th Order.

DI SCUSSI ON

Pavemar k and Fi nl ey oppose the notion on the ground that
Antonucci failed to conply with the Court's Septenber 15th O der
They further contend that Antonucci's Interim Application, which
apparently included fees for services rendered in connection with
t he contenpt notion, constitutes a waiver of his rights pursuant to
t he Septenber 15th O der.

Ant onucci responds that he believed that his fees and
costs woul d be paid by Pavemark and Finl ey without the necessity of
a formal application since they had paid that portion of the
Sept enber 15th Order which awarded actual danmages of $2,225.00 to
the Debtor "w thout the necessity of judgnent." (See Affidavit of
David Antonucci sworn to February 26, 1996 at 196). Ant onucc
ref erences correspondence between hinself and the attorneys for
Pavemark and Finley, outlining efforts to settle on the amount of
attorney fees. Attached to Antonucci's Affidavit is a copy of one
| etter dated Cctober 24, 1994, addressed to counsel for Pavemark
and Finley, advising "Attorneys fees are in the approxi mate anount

of $2500.00." Also attached are copies of subsequent letters in

2 The Court is unaware as to whether or not Antonucci has been
pai d the amount sought in the Interim Application.



February and June of 1995 witten by Antonucci requesting paynent
of the attorneys fees presumably pursuant to the Septenber 15th
O der. Antonucci alleges that he provided the attorneys for
Pavemark and Finley with a copy of the Interim Application "with
the rel evant sections highlighted and di scussed settlenment”. (See
Antonucci Affidavit sworn to February 26, 1996 at {7).

Finally, Antonucci argues that to have filed two separate
fee applications would have been a waste of estate assets. The
Interim Application, he opines, conplied with both the letter and
the spirit of the Septenber 15th Order.

Unfortunately, the Court is not persuaded by Antonucci's
contentions and unless it were to conclude that the Interim
Application served the dual purpose of conplying with the Septenber
15th Order, as well as seeking a fee award for all other services
rendered to the Debtor in the Chapter 11 case, it nust determ ne
that Antonucci has waived his right to attorneys fees and costs
from Pavermar k and Fi nl ey.

Clearly, if the Septenber 15th Order had required
Antonucci or the Debtor to take an action that woul d have conferred
a benefit on Finley or Pavemark and either or both failed or
refused, Pavemark and Fi nl ey woul d have been entitled to sancti ons.
The Court is unable to discern any difference when the action
required to be taken by Antonucci pursuant to the Septenber 15th
Order coincidentally was to ultimately inure to Antonucci's
benefit. Non-conpliance is neverthel ess non-conpliance. As the

First Circuit Court of Appeals recently observed in Gento Latino

Anerica Inc. v. Seiko Tine Corp., 61 F.3d 94, 99 (1st Cir. 1995) in




commenting on a party's violation of an attachnment order, "But self
help in the teeth of the court's order was not perm ssible".

The issue herein is not what Antonucci thought m ght be
t he nost cost consci ous approach to conpliance with the Septenber
15th Order, the issue is whether he conplied with the Order and, if
not, what the consequences shoul d be.

Upon review of all of the proof presented, the Court
concl udes that Antonucci did not conply with the Court's Septenber
15th Order and, therefore, he has waived his right to seek its
enforcenent at this juncture. H's notion to conpel paynent of
attorneys fees from Pavemark and/or Finley is denied.?

I T 1S SO ORDERED.

Dated at Uica, New York
this 7th day of June 1996

STEPHEN D. GERLI NG
Chi ef U. S. Bankruptcy Judge

® The Court does not consider herein the effect of this

Decision on the obligation of the Debtor to pay that portion of
Antonucci's fees relating to the Pavemark/Finley contested matter
and apparently included the InterimApplication approved by O der
of this Court dated March 29, 1996



